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STATEMENT OF QUESTIONS PRESENTED 


1. ‘Whether the Court should have ordered defendant to 
answer plaintiff's interrogatories before ruling on defendant's 
Motion for Summary Judgment. 

2. Whether the Court should have denied defendant's 
Motion for Summary Judgment in a suit in equity seeking relief in 


the nature of mandamus, where it appeared that plaintiff was involun- 


tarily retired under statutory provisions covering an "emergency" 


and where there appeared to be a genuine issue as to the material 
facts affecting defendant's determination of such an “emergency”. 
3. Whether the Court should have denied the Motion for 
Summary Judgment when a genuine issue of fact and law existed as to 
whether plaintiff, as a veteran's preference eligible, was illegally 


terminated from his government employment. 
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JURISDICTIONAL STATEMENT 


This is an Appeal from an Order of the United States 
District Court for the District of Columbia granting defendant- 
appellee's Motion for Summary Judgment. | 

Plaintiff-appellant had filed in the lower tribunal a 
Petition for Equitable Relief in the nature of mandamys seeking 
reinstatement to the position of Nursing Assistant at St. Elizabeth's 
Hospital, with back pay. The jurisdiction of the District Court is 


found in Title 28 USC Section 1361. 


Plaintiff served written interrogatories upon defendant. 


Defendant objected to answering these interrogatories prior to decision 
by the District Court on defendant's Motion to Dismiss or for Summary 
Judgment. The pre-trial examiner sustained the objection, and the 
District Court overruled plaintiff's objection to the recommendation 
of the pre-trial examiner. See Order of Judge Matthevs dated February 
10, 1967. On the same-day, the Court heard oral argument on the Motion 
for Summary Judgment. On February 13, 1967, Judge Matthews granted 
defendant's Motion for Summary Judgment. 

Jurisdiction of this Court to review these orders is found 


in Title 28 USC Section 1291. 


STATEMENT OF CASE 


Plaintiff was employed by St. Elizabeth's Hospital from 


July 10, 1961 as a Career Conditional Nursing Assistant. Plaintiff's 


active employment with St. Elizabeth's Hospital ceased on March 3, 1965, 


at which time he was placed on enforced sick leave. (Petition 1; 
Answer 1-2). On the very same day, St. Elizabeth's Hospital requested 
permission of the Department of Health, Education and Welfare to apply 
to the Civil Service Commission for the disability retirement of plaintiff, 
Application was made March 15, 1965. (Defendant's Statement of Material 
Facts 4). Plaintiff was placed on enforced annual leave April 20, 1965 
and on leave without pay on June 4, 1965. On January 28, 1966, plaintiff 
was informed of his separation for disability retirement effective 
January 24, 1966. Plaintiff filed his Petition for Equitable Relief on 
January 25, 1966 in the District Court. Subsequently, plaintiff served 
22 interrogatories upon defendant, which defendant has not answered and 
to which defendant objected. Defendant was permitted to defer answering 
ali interrogatories until decision on its Motion for Summary Judgment, 
which was granted. (Order of Judge Matthews, February 13, 1967). 
Plaintiff contended that genuine issues of material fact existed 
regarding the qualifications and authorizations of the person who decided 
to place plaintiff on enforced sick leave, whether this person possessed 
confident medical evidence to make such a decision, whether an emergency 
situation existed justifying defendant placing plaintiff on enforced sick 


leave without notice, and whether plaintiff was able to perform his job. 


moe 


(Plaintiff's Opposition 2) 

At oral argument on February 10, 1967, defendant contended 
that the requirement of notice and opportunity for hearing ordinarily 
provided for in suspension proceedings need not havecbeen observed in 
this case because no "adverse action" was involved, (Defendant Memo- 
randum 5), and therefore no "suspension" occurred. (tr. 10). Defendant 
conceded that in the ordinary situation, a 30 day Bacice is required 


before suspension occurred, but contended that this was the exceptional 


case where an administrative officer is "suddenly confronted" with a 


situation presenting an "immediate threat", and therefore plaintiff was 
removed without observing the usual procedural requirements. 

There is no indication that defendant's counsel or the Court 
considered the genuine issues of fact submitted by plainti¢é. Plaintiff's 
counsel demonstrated the existence of genuine issues of fact, expecially 
Issue 6(d). (Plaintiff's Opposition 2). Counsel for plaintiff stated 
that "it is unclear as to which individual made that decision to place 
him on enforced sick leave" (Tr. 29). The record indicates that a phy- 
sician did not make an evaluation until after plaintif£ was placed on 
sick leave and therefore "was not the individual who decided he should 
be place on enforced sick leave".(Tr. 30). There is nothing to indicate 
that anything of an emergency nature requiring immediate action occurred 
on March 3, 1965 after almost 4 years of employment. The record is 


unclear as to what payments, if any, were made subsequent to March 3, 1965 


(Tr. 36 - 38). Confusion has been caused because of the unavailability 


of answers to interrogatories (Tr. 40). Accordingly, counsel for 


plaintiff took the position that "the government should be compelled 


to answer the interrogatories . . . and, upon the response to those 
interrogatories, we will then be in a better situation to determine 
whether any material issues of fact exist". (Tr. 48). 

On February 13, 1967, the District Court granted defendant's 


Motion for Summary Judgment. 


STATUTES AND REGULATIONS INVOLVED 


Title 5, United States Code 
(Government Organization and Employees) 


Chapter 75 - Adverse Action 
Sub-chapter I - Competitive Service 


Section 7501. Cause; Procedure; Exception. (Formerly 5 usc 
Section 652 (a)) 


| 
(a) An individual in the competitive penvice may be 
removed or suspended without pay only for such cause as will pro- 
mote the efficiency of the service. 
(b) An individual in the competitive service whose 


removal or suspension without pay is sought is entitled to reasons 


in writing and to 


(1) notice of the action sought and of any charges preferred 
| 


against him; 
(2) a copy of the charges; 
(3) a reasonable time for filing a written answer to the 
charges,with affidavits; and : 
(4) written decision on the answer at the earliest practicable 
date. 

Examination of witnesses, trial or hearing is not required but 


may be provided in the discretion of the individual directing the removal 


or suspension without pay. Copies of the charges, the notice of hearing, 
the answer, the reasons for and the order of removal or suspension without 
pay, and also the reasons for reduction in grade and pay, shall be made a 
part of the records of the employing agency, and, on request, shall be 
furnished to the individual affected and to the Civil Service Commission. 
(ec) This section applies to a preference eligible employee 


as defined by Section 7511 of this Title only if he so elects... . 


Title 5 USC Section 2108. Veteran; disabled veteran; preference 
eligible. For the purpose of this title - 
(1) "veteran" mean an individual who - 
(A) Served on active duty in the Armed Forces during a war, 
fn a campaign, or expedition for which a campaign badge has 
been authorized, or during the period beginning April 28, 1952> 


and ending July 1, 1955; .. . 


Se Fee 


“preference eligible” means - 


(A) a veteran as defined by paragraph (1)(A) of this section; 
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SUB-CHAPTER II - PREFERENCE ELIGIBLES 


Title 5 Section 7511. Definitions. 


For the purpose of this subchapter —- 


“Preference eligible employee" means a permanent or indefinite 


preference eligible who has completed a probationary or trial 
period as an employee of an Executive nooesy or as an individual 
employed by the government of the District of Columbia .... 
"Adverse action" means a removal, suspension for more than 30 


days, furlough without pay, or reduction in rank without pay. 


Title 5 USC Section 7512. Cause; Procedure; Eeresniene (Formerly Title 5 
USC Section 863, 
First 168 words) 
(a) An agency may take adverse action against a preference 
eligible employee, or debar him for future appointment only for such 
cause as will promote the efficiency of the service. 
(b) A preference eligible employee against whom adverse 
action is imposed is entitled to - 
(1) At least 30 days' advance written notice, except when there 
is reasonable cause to believe him guilty of a crime for which a 
sentence of imprisonment can be imposed, stating any and all 
reasons, specifically and in detail, for the proposed action; 
(2) A reasonable time for answering the notice personally and 


in writing and for furnishing affidavits in support of the answer; and 


(3) A notice of an adverse decision. 
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Code of Federal Regulations, Title 5 (Administrative Personnel), 


Chapter 1, Part 752 - Adverse Actions by Agencies 


zk &k & 


Sub-part B-Discharge, Suspension for more than 30 days, furlough 
without pay, and reduction in rank or compensation. 


Section 752.201 Coverage 


(b) Adverse actions covered. This sub-part applies to: 


(2) Suspension for more than 30 days; 


Section 752.202 Procedures. 

(a) Notice of proposed adverse action. Except as provided 
in paragraph (c) of this Section, an employee against whom adverse 
action is sought is entitled to at least 30 full days’ advance written 
notice stating any and all reasons, specifically and in detail, for the 
proposed action. 

(b) Employee's answer. Except as provided in paragraph (c) 
of this Section, an employee is entitled to a reasonable time for 
answering charges and a tlotice of proposed adverse action and for furnishing 
affidavits in support of his answers. The reasonable time required depends 
on the facts and circumstances of the case, and shall be sufficient to 
afford the employee ample opportunity to prepare answers and secure affidavits. 
If the employee answers, the agency shall consider his answer in reaching 


its decision: The employee is entitled to answer personally, or in writing, 


or both personally and in writing. ‘The right to answer personally includes 


-8s- 


the right to answer orally in person by being given a reasonable opportunity 
to make any representations which the employee believes might sway the final 
decision on his case... . | 
(c) Exceptions to notice and opportunity to prepare answer. 
(1) Advance written notice and opportunity to answer are not necessary 
in cases of furlough without pay due to unforeseeable circumstances, 
sudden breakdowns in equipment, acts of God, or emargenctoe requiring 


immediate curtailment of activities. 


Sea, 


(d) Duty status during notice period. Except as provided in 


paragraph (e) of this Section, an employee against whom adverse action is 
proposed is entitled to be retained in active duty ne during the notice 
period. When circumstances are such that the retention of the employee in 
an active duty status in his position may result in damage to govern- 
ment property or may be detrimental to the interests of the government 
or injurious to the employee, his fellow workers, or the general public, 
the agency may temporarily assign him to duties in which these conditions 
will not exist or place him on leave with his consent. 

(e) Suspensions. during notice period. In an emergency case 
when, because of the circumstances described in paragraph (d) of this Section, 
an employee cannot be kept in an active duty status during the notice period, 
the agency may suspend him. This suspension is a separate adverse action. 
An employee whose suspension under this paragraph is proposed is entitled, 


in connection with the suspension, to the following: | 


(1) I£ the suspension is for more than 30 days, to the procedures 


required by this sub-part; 
zk kK -9- 


STATEMENT OF POINTS 


(1) The Court erred in not ordering defendant to answer 
plaintiff's interrogatories before ruling on defendant's Motion 
for Summary Judgment. 

(2) A triable issue of material fact existed as to the 
circumstances relevant to the defendant's position that an emergency 
existed and that defendant was therefore not bound by ordinary 
statutory procedures. The Court erred in not recognizing this issue. 

(3) The Court should have denied defendant's Motion for 
Summary Judgment where there was neither a factual nor legal basis for 


the method employed by the defendant in terminating the employment of 


plaintiff, a veteran's preference eligible. 


I. The Court erred in not. ordering defendant to 
answer plaintiff's interrogatories before ruling on defendant's 


Motion for Summary Judgment. 


With respect to point I, 
appellant desires the Court 
to read the following pages 
of the reporter's transcript: 


Tr. 29 - 33, 40, 47 - 48, inclusive. 


Rule 56(c) of the Federal Rules of Civil Procedure states 
that summary judgment shall be rendered "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of 
law". (emphasis added). : 

In this case, defendant avoided supplying essential facts that 
were peculiarly within his knowledge by objecting to interrogatories and 
securing from the pre-trial examiner a stay of discovery until defendant 
filed and the trial court ruled on his Motion for Summary Judgment. 

Therefore, “answers to interrogatories" are not before the 


trial court because there weren't any. It was impossible to determine 


that a genuine issue of material fact did not exist until these inter - 


rogatories were answered. The Court therefore clearly acted pre- 
maturely in granting summary judgment to defendant. 

All the Court had available to it was a collection of 
documents, filed with defendant's motion, which were not accompanied 
by affidavit, contrary to Rule 56(e). And of course, defendant filed 
his version of the facts, which includes the following: 

"7. Plaintiff was directed to have a 
fitness-for-duty examination on March 3, 


1965. (A. 40). He refused to do so and 


was told he would be placed on involuntary 


sick leave. (B. 7). He was placed on sick 
leave at 11:00 A.M., March 3, 1965." 


(Defendant's Statement of 
Material Facts, P. 3.) 


Those are the only facts stated by defendant which directly 
deal with the suspension of plaintiff on March 3, 1965. 

The support for this bare statement is Exhibit A. 40., a 
letter signed by an "Employee - Management Cooperation Specialist", 
with an unsworn notation at the bottom, and Exhibit B. 7., a memo- 
randum from the same individual, again unsworn. Item 7 and these two 
exhibits constitute the entire record upon which the Court must have 
determined that plaintiff was validly placed on enforced sick leave. 

In his Opposition to the Summary Judgment Motion, plaintiff 
stated in Paragraph 6 several existing issues of fact. These issues 


were the subject of the twenty-two interrogatories served upon defendant 


months before. They have never been answered by defendant. The serious 
deficiency in the record before the court is illustrated by the transcript 
of oral argument and the interrogatories that might have produced answers 


to eliminate such deficiencies. 


Mr. Olmstead: . .. It is significant that 


the decision to place him on enforced sick 
leave was not made by a doctor but was made 
by a supervisor of nurses andby. a represent- 
ative from personnel, | 

In the records before this Court, it is 
unclear as to which individual made that de- 
cision to place him on enforced sick leave 
but it is clear that there were only two 


individuals involved. (Tr. 29). 
| 
Plaintiff's interrogatories, particularly Numbers 5 

through 13, went directly to the vital question of who made the decision 
to sidestep the usual 30 day notice requirements and inmediately place 
plaintiff on enforced sick leave. Had these rncerronscorten been answered, 
the Court could have made a reasoned judgment consistent with Rule 56(c). 
Without these answers, the Court erred in deciding that no genuine issue 


of fact existed. 


Certainly there must have been at least some doubt as to whether 
a genuine issue existed, and in such a case, doubt should be re- 


solved against the party moving for summary judgment. Washington 


Post Co. v. Keogh, 125 U.S. App. D.C., 365 F. 2d 965 (1966); cert. 


denied 385 U.S. 1011. And, in viewing the record, the most favor- 
able light is to be cast upon the party opposing the motion. Poller 
v. Columbia! Broadcasting System, Inc., 368 U.S. 464 (1962). It is 
therefore clear that the drastic finality of summary judgment was 


improvidently invoked against plaintiff. 


II. A triable issue of material fact existed as to the 


circumstances relevant to the defendant's position that an emergency 
existed and that defendant was therefore not bound by ordinary statutory 
procedures. The Court erred in not recognizing this issue. 


With respect to Point II, appellant 
desires the Court to read the following 
pages of the reporter's transcript: 


Tr. 8-11, 24 - 30. 


Whether the action of March 3, 1965, placing defendant on 
involuntary) sick leave, is treated as the first step in his "removal" 
or as the beginning of a "suspension" for more than 30 days, it is 
clear that it was carried out in utter disregard for the notice pro- 
visions of both statute and regulation. In fact, plaintiff has ad- 
mitted thisi procedural gaffe, but has attempted to escape the consequences 


by invoking what he thinks is an exemption for an"emergency™ which 


would permit him to suspend an employee without 30 co notice. 

See p. 3 of Defendant's Memorandum, where he cites cases which 
“hold that an employee cannot be placed on involuntary deave during 
the 30 day notice period required by 5 U.S.C. Section 863 [now 5 


U.S.C. 7512]." 


Defendant then wraps himself in an inappropriate opinion 


of the Comptroller General which states the obvious view that when 
a sudden emergency arises, an employee may be placed on involuntary 
leave without 30 day notice. | 
It is clear from the record in this case that whatever 
version is accurate in describing the difficulties Recmeen plaintiff 
and defendant, these difficulties did not come on all ee a sudden. 
The problem had existed for almost two years. No evidence is in the 
record to show that the circumstances of March 3 involved anything 
but the usual effort to build a record against an individual marked for 
removal. There is no allegation of bad faith by defendant in this case 
but there is the very essential allegation of disregard for procedures. 
Plaintiff was entitled not only to the rights of all 
employees specified in 5 C.F.R. 752.202 but also the veteran's preference 
rights of 5 U.S.C. Section 7512. It is interesting to note that while 
the Lloyd - LaFollette Acts provides only for"[nJotice of the action 
sought and of any charges preferred against him", 5 U.S.C. 7501(b) (1), 
the veteran is entitled to"[a]t least 30 days' advance written notice", 
5 U.S.C. 7512(b)(1). Moreover, the regulations which apply to non- 


veterans as well as veterans, provide that an employee | subjected to 
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adverse action (including suspension for more than 30 days) must be 
kept on active duty during a 30 day notice period unless an emergency 
exists, in which case he may be suspended, but if the suspension is for 
more than 30 days, he must be separately afforded the same procedures 
for the suspension-5 C.F.R. 752.202(d}(e). 

Therefore, even if an emergency existed, plaintiff could 
not be suspended, as he has been, for more than 30 days without the 


notice provision of the regulations being observed. 


III. The Court should have denied defendant's Motion for 
Summary Judgment where there was neither a factual nor legal basis for 


the method employed by the defendant in terminating the employment of 


plaintiff, a veteran's preference eligible. 


With respect to Point III, 
appellant desires the Court 
to read the following pages 
of the reporter's transcript: 


Tr. p. 23-26, 32-36. 


The case of Hart v. United States, 284F. 2d 268 (1960), 
cited by defendant in his memorandum (p. 3) as authority for removal 
in an emergency, did not involve an emergency and therefore is not 
authority for the validity of the Comptroller General's opinion cited 


therein. In any event, defendant has cited Hart as authority for an 


interpretation of the Lloyd-LaFollette Act, now 5 U.S.C. 7501. 
The Lloyd-LaFollette Act is applicable to plaintiff only if he 
so elects. 5 U.S.C. 7501(c). The record does not show that he 
has so elected. It is therefore clear that whatever authority 
may be found in an untested opinion of the Comptroller General, 
a non-judicial officer, it appears to be applicable only to 
demonstrable emergencies under the Lloyd-LaFollette Act. Here 
there is no justification for the lower court implicitly finding 
that an emergency exists, as it is clear that the Veteran's 
Preference Act applies. The Comptroller General's opinion, therefore, 
is of no relevance to this Court and could not be of ‘relevance to 
the lower Court's decision to grant summary aalonenes At the very 
least, the lower Court should have allowed discovery to continue 
and determine whether an emergency existed. Then, it could have 
decided whether, in light of the Comptroller General's opinion, a 
veteran's preference eligible was involved in an emergency. If so, 
it could have decided whether the Comptroller General's opinion was 
sound as applied to the facts of this case after 211 genuine issues 
of fact were resolved. 

The requirements of 5 U.S.C. 7512, particularly those calling 
for 30 day written notice before adverse action, are specific and man- 
datory and strict compliance therewith is required. Str er v. United 


States, 117 Ct. Cl. 30, 90 F. Supp. 375 (1950).Certainly the lower 


Court should have afforded plaintiff his discovery rights before jumping 


to the conclusion, both factual and legal, that an emergency existed 
and that therefore, plaintiff, although a veteran's preference eligible, 


was validly subjected to adverse action. 
— ib) = 


CONCLUSION 


It is only a remand to the District Court that is sought 
here, for this case was far from concluded when it was terminated 
by the lower Court. All that plaintiff is seeking is an opportunity 
to balance a very one-sided record which has been stacked against him 
at this juncture. This case is typical of the "easy way out" routine 
that government agencies were tempted to observe until very recently, 
when new procedures for disability retirement were installed. See 5 
C.F.R. Section 831.1201 et seq., 33 Fed. Reg. 7715-7717 (May 25, 1968). 
As very recently observed by the Court of Claims, the changes made 
by the Civil Service Commission, with particular provisions for mental 
disability retirement, were enacted "so that the employee and the 


public can feel more secure that a proper result is being reached". 


Scroggins v. United States, Ct. Cl. (No. 352-66, 


June 14, 1968,slip opinion, p. 4). See also concurring opinion in 
the same case, which involved no deprivation of procedural rights, 
distinguishing it from the instant case. 

If ja remand results in a finding that the "old" procedures 
were not observed, plaintiff may yet be able to enjoy the benefit of 
the “new” procedures, for defendant must observe the regulations that 


obtain if a new adverse action is contemplated after reinstatement. 


Donald P. Zeifang, Esquire 
Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 20004 


June 28, 1968 


Respectfully submitted, 
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ISSUES PRESENTED 


In appellee’s opinion, the following issues are presented : 


1) Whether appellant has failed to join members of the 
Civil Service Commission as necessary and indispensable 
parties in a suit for back pay and reinstatement in a 
former position after being retired on total disability? 

2) Was granting summary judgment for appellee error 
where: 


(a) appellant had been placed on involuntary leave 
without notice under the Lloyd-LaFollette Act, 5 
U.S.C. § 652(a) or the Veterans’ Preference Act, 5 
U.S.C. § 863, because his conduct on the job created 
an emergency situation; and 

(b) assuming appellant was illegally suspended by 
his employer’s failure to give proper notice, he 
claimed back pay for the period of involuntary leave 
but competent medical evidence showed he was not 
able to perform his job during that time, and appel- 
lant made no affirmative showing whatever? 


This case was not previously before this Court under the same 
or a similiar title. 


INDEX 


Counterstatement of the Case —... 

Appellant’s Conduct and Its Results 

The Proceedings Below — 
Statutes and Regulations Involved — =» >>> ——— 
Summary of Argument 


Argument: 


I. The failure of appellant to join members of the Civil 
Service Commission as necessary and indispensable 
parties deprived the District Court of jurisdiction to 
grant the relief sought Soni 


. In any event, appellant was clearly not entitled to 
relief on the merits of his claim, and thus granting 
summary judgment for appellee was not error 


A. Appellant’s behavior and presence on the job cre- 
ated an emergency situation justifying his being 
placed on involuntary leave, which action did not 
constitute a suspension requiring any notice under 
CT a 


. Even assuming the placing of appellant on invol- 
untary leave constituted an illegal suspension, ap- 
pellant was not entitled to back pay for this pe- 
riod of leave inasmuch as he was not able to per- 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,071 


FLOYD E. WASHINGTON, APPELLANT 
v. 


DALE C. CAMERON, SUPERINTENDENT, SAINT ELIZABETHS 
HOSPITAL, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant Floyd E. Washington was given a career- 
conditional appoinment on July 10, 1961 as a nursing as- 
sistant (psychiatry, GS-2) at Saint Elizabeths Hospital,” 
Department of Health, Education and Welfare? On 
January 24, 1966, appellant was involuntarily separated 
by the Civil Service Commission* with a retirement an- 


2 Hereinafter referred to as “Hospital”. 
2 Hereinafter referred to as “Department”. 
3 Hereinafter referred to as “Commission”. 
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nuity on account of total disability for service. Appellant 
sought reinstatement and back pay by an action filed in 
the District Court. On February 28, 1967 District Court 
Judge Burnita S. Matthews granted appellee’s motion for 
summary judgment. This is an appeal from that action 
of the District Court. 


Appellant’s Conduct and Its Results 


On October 1, 1962, approximately fourteen months 
after starting to work, appellant was interviewed by Miss 
Ruth B. Gardner, Supervisor, West Lodge Service, regard- 
ing his “confused and resentful” attitude toward Hospital 
personnel. Her report, dated October 3, 1962 concluded: 


I believe that Mr. Washington is potentially dan- 
gerous to himself and others in this mood, although 
at present his persecutory delusions do not seem to 
center around any one person. I recommend that a 
psychiatric evaluation to determine Mr. Washington’s 
fitness for work be done. When I mentioned his talk- 
ing to one of the doctors here in the Service he flatly 
refused—“do you think I’m crazy.” Apparently it 
must be an official request which he may not feel free 
to ignore or refuse. (Exhibit A, p. 60). 


During October and November, 1962, and January, 1963, 
Dr. Luther D. Robinson, Supervising Medical Officer, 
West Lodge Service, had four interviews with appellant, 
all requested by the Assistant Director of Nurses, and 
recommended that he have a psychiatric evaluation. His 
report of January 18, 1963 reflected that “[appellant] 
. .. would not agree to a psychiatric evaluation but would 
rather see his own doctor.” (Exhibit A, p. 57). Ina 
memorandum dated February 15 Dr. Prescott B. Holt re- 
ported: 


Floyd Washington was given an appointment for 
psychiatric evaluation at 11 a.m. February 7, 1963. 
He did not keep this appointment. A letter from Dr. 
Cameron gave him another appointment for the same 
purpose at 11 a.m. February 14, 1963. He did not 
appear for this appointment. (Exhibit A, p. 56). 
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In another memorandum the same date, Dr. Otis R. Far- 
ley stated: “We gave Mr. Washington every courtesy and 
offered him the full privilege of evaluation of his health 
as a factor in his unsatisfactory performance and conduct. 
Mr. Washington declined the offer.” (Exhibit A, p. 56). 

On August 5, 1963 another recommendation for psy- 
chiatric evaluation came from Dr. Edward 0. Diggs, a 
night physician, for appellant’s “own benefit” when ap- 
pellant refused to submit a routine statement concerning 
the unauthorized leave of a patient three days before. 
(Exhibit A, p. 53). In a report on May 18, 1964, Dr. 
David W. Harris, First Assistant Physician, related that 
during an interview appellant disclosed his belief that the 
superintendent of the Hospital appeared “to be intimately 
connected with the scheme [directed by some higher au- 
thority] to get rid of him” and that it may be necessary 
for him [appellant] to bring suit against the Hospital. 
It is reported that appellant became very loud during the 
interview but felt that he had sufficient self-control to 
continue his work. Dr. Harris concluded that “[i]f his 
{appellant’s] condition does not improve or worsens, fit- 
ness for duty examination should be reordered.” (Ex- 
hibit A, pp. 49-50). 

Thereafter, numerous reports were made concerning 
appellant’s behavior and conduct at the Garfield Unit of 
the Hospital where he was assigned to work. On January 
28, 1965 the head nurse at Garfield reported appellant 
spent most of the day watching television wrapped in his 
coat and that he made a statement, in referring to a 
patient: “Have you ever thought of getting a [p]istol and 
shooting him” (Exhibit A, p. 45). On February 12, 
appellant was reported as “carrying a heavy stick about 
three feet long while working on the ward.” (Exhibit A, 
p. 44). After an interview with appellant on February 
10, the nurse supervisor of West Lodge Service strongly 
recommended his removal from any patient area because 
of his uncooperative and belligerent manner towards fel- 
low staff members and his refusal to perform assigned 
duties, all of which tended to have an adverse effect on 
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staff and patient morale. (Exhibit A, p. 43). Again, on 
February 22, appellant’s leaving of his assigned duty 
when there was an apparent shortage of staff assistance 
was reported as a refusal to make necessary work adjust- 
ment and adversely affecting staff morale. (Exhibit A, 
p. 42). 

In a letter of February 26, 1965 appétiant was notified 
to appear for a fitness-for-duty medical examination on 
March 3, 1965. (Exhibit A, p. 40). He did not do so, 
explaining to an administrative official on March 3 
that he had not received any notification. Asked to have 
an immediate examination, appellant was reported in re- 
actions varying “between inappropriate laughter to in- 
tense hostility”, to refuse an examination that day or any 
other time. Informed that it would then be necessary for 
him to either request or be placed on sick leave, appellant 
insisted upon returning to work making it necessary that 
he be “escorted from the premises” by members of the 
guard force. (Exhibit A, pp. 38-39). On the same day, 


March 3, the Hospital made an application to the Depart- 
ment for appellant’s retirement on total disability. (Ex- 
hibit A, pp. 29, 30). A letter dated March 11, 1964 from 
Dr. Harris, which contained the following, was also sub- 
mitted: 


On the basis of one personal interview with Mr. 
Floyd Washington as well as my knowledge of his 
behavior and content reported by clinical personnel, 
in whose judgment I have confidence, it is my opinion 
that Mr. Washington has been and is mentally ill to 
a degree sufficient to prevent his performing satisfac- 
torily his duty as a Nursing Assistant. (Exhibit A, 
p. 28). 


In a letter of March 10, 1965, appellant was notified of 
the Department’s application for his disability retirement 
and that since 11:00 a.m. March 3 he had been placed on 
enforced sick leave, upon expiration of which annual leave 
and then leave without pay* might be imposed pending 


« Appellant was placed on leave without pay beginning June 5. 
(Exhibit A, p. 24). 
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the Commission’s determination on the application. (Ex- 
hibit B, p. 6). On September 28, 1965 the Department 
was ultimately advised by the Commission that the appli- 
cation had been approved *® but that appellant should not 
be separated for disability retirement until further notice. 
(Exhibit A, p. 8). Also on this date, appellant was noti- 
fied by the Commission of the determination, based on 
medical evidence * that he was totally disabled for useful 
and efficient service in his position and would be retired 
on an annuity. (Exhibit A, p. 16). He was also notified 
that he could appeal this determination within thirty days. 
On November 8, 1965, appellant, through his attorney of 
the Neighborhood Legal Services Project, advised the 
Commission of his desire to appeal the determination. 
(Exhibit A, p. 14). As a result of this appeal, the Com- 
mission’s Bureau of Retirement and Insurance, which had 
made the original determination on the retirement appli- 
cation, informed appellant on November 15, 1965, it would 
reconsider its determination. (Exhibit A, p. 9). The 
decision to retire appellant on disability however was af- 
firmed and the matter was referred to the Commission’s 
Board of Appeals and Review, which subsequently advised 
appellant on January 18, 1966: 


After careful consideration of all the facts in Mr. 
Washington’s case, the Board has determined that 
the medical evidence of record discloses disabilities of 
sufficient severity upon which to base a conclusion 
that he is totally disabled for useful and efficient 
service in the duties of his position within the mean- 
ing of the Retirement Act. Accordingly, the action 


5The Department had omitted a period of creditable federal ci- 
vilian service (Exhibit A, p. 23) which resulted in the Commission 
dismissing the applicantion as the requisite five years of civilian 
service for disability retirement would not be completed until Sep- 
tember 5, 1965 (Exhibit B, p. 8). On September 2, the Department 
requested reconsideration of the application. (Exhibit A, p. 22). 


* The Commission’s report of appellant’s medical examination on 
April 5, 1965 was before the District Court as Exhibit C, a re- 
stricted document. 
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of the Bureau of Retirement and Insurance is af- 
firmed. (Exhibit A, p. 11). 


On January 17 the Commission notified the Department 
that appellant could be separated. (Exhibit A, p. 7). On 
January 28, 1966 appellant was separated from service 
for disability retirement effective January 24, 1966. (Ex- 
hibit B, p. 14).? 


The Proceedings Below 


Appellant filed a petition for equitable relief in the 
nature of mandamus in the District Court (C.A. No. 109- 
66) on January 24, 1966 which sought reinstatement and 
back pay. On April 28, 1966 appellee responded that the 
complaint failed to state a claim upon which relief may 
be granted, and that the disability determination by the 
Commission was final, conclusive, and not judicially re- 
viewable. Appellant served interrogatories on appellee 
September 14, 1966. Appellee’s objection to interroga- 
tories with supporting points and authorities was filed 
September 23, 1966, and appellant’s reply thereto was 
filed September 30, 1966. On November 30, 1966, appel- 
lee filed a motion to dismiss or in the alternative for 
summary judgment to which appellant filed an opposition 
on January 10, 1967. While this motion was pending, the 
pre-trial examiner recommended on December 16, 1966 
that appellee’s objection to the interrogatories be sus- 
tained to which recommendation appellant filed objections 
December 20, 1966. A hearing on appellee’s motion to 
dismiss or in the alternative for summary judgment was 
held before Judge Matthews on February 10, 1967, and 
the motion was thereafter taken under advisement. By 
order dated February 28, 1967 summary judgment was 
granted to the appellee. This appeal ensued. 


7 The retirement annuity was payable from September 5, 1965. 
(Exhibit A, p. 23). 
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STATUTES AND REGULATIONS INVOLVED 


Title 5, United States Code, Section 652(a), Lloyd-La- 
Follette Act, provides: 


No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) 
be furnished with a copy of such charges; (3) be al- 
lowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
at the earliest practicable date with a written deci- 
sion on such answer. No examination of witnesses 
nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing the 
removal or suspension without pay. Copies of the 
charges, the notice of hearing, the answer, the rea- 
sons for removal or suspension without pay, and the 
order of removal or suspension without pay shall be 
made a part of the records of the proper department 
or agency, as shall also the reasons for reduction in 
grade or compensation; and copies of the same shall 
be furnished, upon request, to the person affected and 
to the Civil Service Commission. This subsection 
shall apply to a person within the purview of section 
863 of this title, only if he so elects. 


* * * * 


Title 5, United States Code, Section 863, Veterans’ 
Preference Act, provides: 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period em- 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or depart- 
ment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed 
without pay, reduced in rank or compensation, or de- 
barred for future appointment except for such cause 
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as will promote the efficiency of the service and for 
reasons given in writing, and the person whose dis- 
charge, suspension for more than thirty days, fur- 
lough without pay, or reduction in rank or compensa- 
tion is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable 
cause to believe the employee to be guilty of a crime 
for which a sentence of imprisonment can be im- 
posed), stating any and all reasons, specifically and 
in detail, for any such proposed action; such prefer- 
ence eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and 
for furnishing affidavits in support of such answer, 
and shall have the right to appeal to the Civil Serv- 
ice Commission from an adverse decision of the ad- 
ministrative officer so acting, such appeal to be made 
in writing within a reasonable length of time after 
the date of receipt of notice of such adverse decision: 
Provided, That such preference eligible shall have the 
right to make a personal appearance, or an appear- 
ance through a designated representative, in accord- 
ance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence sub- 
mitted, the Civil Service Commission shall submit its 
findings and recommendations to the proper adminis- 
trative officer and shall send copies of the same to the 
appellant or to his designated representative, and it 
shall be mandatory for such administrative officer to 
take such corrective action as the Commission finally 
recommends: Provided further, That the Civil Serv- 
ice Commission may declare any such preference eli- 
gible who may have been dismissed or furloughed 
without pay to be eligible for the provisions of sec- 
tion 864 of this title. 


Title 5, United States Code, Section 2251(g), provides: 


The terms “disabled” and “disability” shall mean 
totally disabled for useful and efficient service in the 
grade or class of position last occupied by the em- 
ployee or Member by reason of disease or injury not 
due to vicious habits, intemperance, or willful miscon- 
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duct on his part within the five years next prior to 
becoming so disabled. 


Title 5, United States Code, Section 2257(a), provides 
in pertinent part: 


Any employee who completes five years of civilian 
service and who is found by the Commission to have 
become disabled shall, upon his own application or 
upon application by his department or agency, be re- 
tired on an annuity. ... 


Title 5, United States Code, Section 2266(c), provides: 


Questions of dependency and disability arising un- 
der this chapter shall be determined by the Commis- 
sion and its decisions with respect to such matters 
shall be final and conclusive and shall not be subject 
to review. The Commission may order or direct at 
any time such medical or other examinations as it 
shall deem necessary to determine the facts relative 
to the disability or dependency of any person receiv- 
ing or applying for annuity under this chapter, and 
may suspend or deny any such annuity for failure to 
submit to any such examination. 


Federal Personnel Manual, 751-4, subparagraph 1-3, 
provides: 


In a personal, disciplinary-type situation, the plac- 
ing of an employee on leave without his consent when 
he is ready, willing, and able to work constitutes a 
suspension and therefore when such action is taken, 
the appropriate procedures of chapter 752 must be 
observed. To be “ready, willing, and able to work” 
an employee must be willing and available to perform 
his assigned duties and his conduct or his physical or 
mental condition must be such that a situation is not 
created in which his presence on the job will consti- 
tute an immediate threat to Government property or 
to the well-being of the employee himself, his fellow 
workers, or the general public. When the employee 
is not “ready, willing and able to work”, he may be 
placed on either annual or sick leave as the circum- 
stances and the status of his leave accounts require, 
and such action will not be considered a suspension. 
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Federal Personnel Manual, Supplement 752-1, sub- 
chapter S2-2b(2) (d), provides: 


An agency’s action in placing an employee in a leave 
status and then a leave without pay status after his 
leave was exhausted, without his consent, which was 
based upon its medical officer’s report that the em- 
ployee was incapable of performing his official du- 
ties, cannot be viewed as arbitrary or capricious. 


SUMMARY OF ARGUMENT 


Appellant in seeking back pay and reinstatement in his 
former position as a nursing assistant at Saint Elizabeths 
Hospital named as sole defendant, Dale C. Cameron, and 
failed to include members of the Civil Service Commission, 
who made the decision to ultimately retire appellant with 
an annuity on account of total disability for service. Con- 
sequently, the District Court was without jurisdiction to 
grant appellant relief. 

Nonetheless, appellant was clearly not entitled to relief 
on the ground that he was suspended from his position 
without proper notice under applicable statutes. Neither 
the Lloyd-LaFollette Act, 5 U.S.C. § 652(a) nor the Vet- 
erans’ Preference Act, 5 U.S.C. § 863, under which appel- 
lant as a civil servant and veteran preference eligible 
employee may be governed, required that notice be given 
inasmuch as appellant was not suspended, but placed on 
involuntary leave because of an emergency situation 
created by his own conduct. The record is replete with 
instances showing appellant’s incompatible attitude with 
personnel at Saint Elizabeths Hospital and the general 
effect it had in lowering morale. Typical of his conduct 
were his refusal to make any adjustment to the work 
situation, his failure to perform assigned duties, his bel- 
ligerence and defiance toward most everyone with whom 
he came in frequent contact, and his steadfast refusal to 
submit to any recommended psychiatric evaluation. There- 
fore, when appellant refused a fitness-for-duty medical 
examination, the last among several which had been ar- 
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ranged for him, in a somewhat hostile confrontation with 
an administrative officer which ultimately required appel- 
lant’s removal from the Hospital premises by members of 
the guard force, there was ample justification for placing 
appellant on involuntary sick leave. 

Even assuming however that placing appellant on in- 
voluntary leave constituted an illegal suspension, he would 
still not be entitled to back pay for this period of leave. 
Competent medical evidence showed appellant had been 
suffering from a mental illness and the Civil Service Com- 
mission, based on such evidence, ultimately determined 
that appellant was totally disabled for useful and efficient 
service. Appellant would be entitled to back pay only if 
he could affirmatively show that he was ready, willing, 
and able to perform his job. On this record, just the con- 
trary is established and appellant has made no showing 
whatever. 


ARGUMENT 


I. The failure of appellant to join members of the Civil 
Service Commission as necessary and indispensable 
parties deprived the District Court of jurisdiction to 
grant the relief sought. 


Appellant’s complaint, seeking back pay and restoration 
to his former position as a nursing assistant, named as 
defendant, Dale C. Cameron, Superintendent, Saint Eliza- 
beths Hospital. Appellee moved to dismiss the complaint 
because it failed to name as defendants the individual 
members of the Civil Service Commission. It was the 
decision of the Commission that resulted in appellant’s re- 
moval, and certainly the relief requested by appellant, if 
granted, would have required the Commission to take ac- 
tion. Appellant’s omission in this regard was fatal. Con- 
sequently, the District Court was without jurisdiction to 
pass on the merits of his claim and grant the relief he 
requested. Blackmar v. Guerre, 342 U.S. 512 (1952); 


8 The District Court could have granted appellee’s motion to dis- 
miss. See Bovard v. Young, supra at 242, 265 F.2d at 824 where 
this Court remanded to the District Court with instructions to dis- 
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Bovard v. Young, 105 U.S. App. D.C. 241, 265 F.2d 823 
(1959) ; Hicks v. Summerfield, 104 U.S. App. D.C. 286, 
261 F.2d 762 (1958), cert. denied, 359 U.S. 959 (1959) ; 
Benenati v. Young, 95 U.S. App. D.C. 120, 220 F.2d 383 
(1955). 


Il. In any event, appellant was clearly not entitled to re- 
lief on the merits of his claim, and thus granting sum- 
mary judgment for appellee was not error. 


A. Appellant’s behavior and presence on the job cre- 
ated an emergency situation justifying his being 
placed on involuntary leave, which action did not 
constitute a suspension requiring any notice under 
statute. 


Appellant contends that placing him on involuntary sick 
leave which was incident to his ultimate retirement from 
civil service constituted a suspension without a thirty day 
notice to which he was entitled. The contention is invalid. 
Any suspension or removal of a classified civil service em- 
ployee and a veteran preference eligible, as appellant,° is 
governed, at all times relevant to this litigation, by pro- 
cedures under the Lloyd-LaFollette Act, 5 U.S.C. 
§ 652(a) and the Veterans’ Preference Act, 5 U.S.C. 
§ 863," respectively. Under the former, any notice ap- 
pears to be sufficient whereas under the Veterans’ Pref- 
erence Act at least thirty days advance written notice of 
such proposed action must be given.“ We maintain that 


miss the complaint for failure to substitute successor parties, “in- 
timat[ing] no opinion as to the several motions for summary judg- 
ment”; Reeber v. Rossell, 200 F.2d 334 (2nd Cir. 1952): “[I]n our 
view the reasoning of the Supreme Court in Blackmar v. Guerre, 
supra, evidently required a dismissal for lack of jurisdiction.” The 
court below chose however, apparently without passing on this mo- 
tion, to extensively hear the merits of the case, and to ultimately 
grant appellee’s alternative motion for summary judgment. 


° Exhibit A, p. 20. 
20 Currently, 5 U.S.C. § 7501. 
11 Currently, 5 U.S.C. §§ 7511, 7512, 7701. 


22 Regulations of the Commission issued pursuant to these stat- 
utes appear in 5 C.F-R. § 752. 
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appellant’s conduct at the Hospital made it unnecessary 
to provide any notice contemplated by statute. 

It is clear from such cases as Armand v. United States, 
136 Ct. Cl. 339 (1956) ; Kenny v. United States, 134 Ct. 
Cl. 442, 145 F. Supp. 898 (1956); and Taylor v. United 
States, 131 Ct. Cl. 387 (1955), that an employee cannot 
be placed on involuntary leave during the period that he 
is entitled to notice. According to the Comptroller Gen- 
eral, however, these cases 


do not necessarily mean that where an administra- 
tive officer is suddenly confronted with a situation in 
which the employee, because of vicious or intemperate 
conduct or illness (mental or otherwise) reasonably 
may not be regarded as ready, willing and able to 
perform his duties for the time being, he (the admin- 
istrative officer) may not place the employee on sick 
or annual leave, or leave without pay, as the state of 
the employee’s leave account, or the circumstances, 
may require. 
= « * * 


{O]ur opinion is that the Lloyd-LaFollette Act does 
not require or authorize relieving an employee from 
duty without a charge to leave when the employee’s 
conduct or his physical or mental condition creates 
an emergency situation in which his presence at the 
place of employment constitutes an immediate threat 
to Government property or to the well-being of the 
employee himself, his fellow workers and the general 
public. We are of the further opinion that when the 
immediate emergency shall have been relieved and 
there has been an opportunity to evaluate the circum- 
stances of the incident with the result that discipli- 
nary measures (suspension without pay or removal) 
are decided upon, the procedural steps required by 
the Lloyd-LaFollette Act may follow in due course. 
If, in the meantime, the employee presents himself 
for duty and he is determined to be ready and able 
to perform his duties, continuation of the enforced 
leave would be unauthorized. 38 Comp. Gen. 203, 
205-206 (1958). 
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This interpretation of the Lloyd-LaFollette Act was ap- 
proved by the Court of Claims in Hart v. United States,” 
148 Ct. Cl. 10, 284 F.2d 682, 687 (1960). The decision 
of the Comptroller General and the Hart case provide, as 
relevant here, that whenever an employee’s conduct cre- 
ates a danger to himself or others it is not a “suspension” 
to place him on enforced leave pending determination of 
appropriate action to be taken concerning his continua- 
tion in employment. Thus, the procedural requirements 
of notice under either the Lloyd-LaFollette Act or the 
Veterans’ Preference Act do not apply until such a deci- 
sion is made.“ 

Appellant’s conduct on March 3, 1965, the day he was 
placed on enforced sick leave, is perhaps sufficient in itself 
to reveal the danger to others he created at the Hospital. 
When appellant failed to keep a fitness-for-duty medical 


13 While appellant correctly maintains that the Lloyd-LaFollette 
Act does not apply to him, a veteran preference eligible, unless he 
so elects, and that such an election has not been made (Appellant’s 
brief, p. 17), there is no apparent distinction between this Act and 
the Veterans’ Preference Act as to the reasons for suspension or 
removal, both permitting this action only “for such cause as will 
promote the efficiency of such service. . . .” 5 U.S.C. §§ 652(a), 863. 
The significant difference inheres in the procedural steps as noted 
supra. Thus, the interpretation of causes or reasons for an adverse 
action, we submit, applies equally. 


14 We further note that the Federal Personnel Manual, 751-4, sub- 
paragraph 1-3, with regard to enforced leave states the following: 


In a personal, disciplinary-type situation, the placing of an 
employee on leave without his consent when he is ready, willing, 
and able to work constitutes a suspension and therefore when 
such action is taken, the appropriate procedures of chapter 
752 must be observed. To be ‘ready, willing, and able to work’ 
an employee must be willing and available to perform his as- 
signed duties and his conduct or his physical or mental condi- 
tion must be such that a situation is not created in which his 
presence on the job will constitute an immediate threat to 
Government property or to the well-being of the employee him- 
self, his fellow workers, or the general public. When the em- 
ployee is not ‘ready, willing and able to work’, he may be placed 
on either annual or sick leave as the circumstances and the 
status of his leave accounts require, and such action will not 
be considered a suspension. (Emphasis added.) 
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examination scheduled for that day,* of which he denied 
notice, and refused an immediate examination then or any 
other time,** the confrontation with the inquiring admin- 
istrative officer, Mr. Walper, produced reactions in appel- 
lant varying from “inappropriate laughter to intense 
hostility.” Advised that he would be placed on enforced 
sick leave if he did not request it, appellant made accusa- 
tions against Hospital personnel. He was told not to re- 
turn to duty, but this he insisted upon doing, making it 
necessary for members of the guard force to escort him 
from Hospital premises. (Exhibit A, pp. 38-39). 

We think however the reports of appellant’s conduct 
which culminated in the confrontation of March 3, 1965, 
convincingly document appellant’s unwillingness and in- 
ability to perform his duties as a nursing assistant.” 


15 See Exhibit A, p. 40. 


16 This was only the last in a series of fitness-for-duty examina- 
tions which had been recommended or arranged by the Hospital 
for appellant, and which he consistently refused to have. See, e.g. 
Exhibit A, p. 56, Memoranda dated February 15, 1963 of (1) Dr. 
Prescott B. Holt: 


Floyd Washington was given an appointment for psychiatric 
evaluation at 11 a.m. February 7, 1968. He did not keep this 
appointment. A letter from Dr. Cameron gave him another ap- 
pointment for the same purpose at 11 a.m. February 14, 1963. 
He did not appear for this appointment. 


and (2) Dr. Otis R. Farley: 


We gave Mr. Washington every courtesy and offered him the 
full privilege of evaluation of his health as a factor in his un- 
satisfactory performance and conduct. Mr. Washington de- 
clined the offer. 


17 See, for examples, report of October 3, 1962 of appellant’s 
supervisor and head nurse, Miss Gardner, concerning appellant’s 
“confused and resentful” attitude toward the Hospital’and the rec- 
ommendation for a psychiatric evaluation because he was “poten- 
tially dangerous to himself and others in this mood” (Exhibit A, 
pp. 59-60); report of August 5, 1963 by a night physician, Dr. 
Diggs, who interviewed appellant after appellant’s indignant and 
emotional refusal to submit a routine report concerning the unauth- 
orized leave of a patient and the physician’s observation that ap- 
pellant “seemed angry” and “emotionally disturbed” during the 
interview, and that his unusual behavior warranted psychiatric 
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Indeed, it is abundantly clear from a record far from 
exiguous of appellant’s conduct, that placing him on im- 
mediate enforced sick leave, was perhaps the only meas- 
ure that could be taken, reluctantly enough, to relieve an 
emergency situation that his presence alone created. This 
action could therefore hardly amount to a suspension re- 
quiring any statutory notice. 


B. Even assuming the placing of appellant on involun- 
tary leave constituted an illegal suspension, appel- 
lant was not entitled to back pay for this period of 
leave inasmuch as he was not able to perform his 
job. 

Appellant has sought back pay commencing from March 
8, 1965, the time that he was placed on enforced sick 
leave. Assuming arguendo that placing appellant on such 
leave amounted to an illegal suspension because of the 
failure to give proper notice, appellant could recover back 
pay only if he could show that he was willing and able to 
perform the duties of his position.% Everett v. United 
States, 169 Ct. Cl. 11, 340 F.2d 352 (1965) ; Corrigan v. 
United States, 153 Ct. Cl. 392, 398 (1961); Armand v. 
United States, supra; Nicholas v. United States, 53 Ct. 


evaluation, (Exhibit A, p. 53); report by appellant’s supervisor on 
January 27, 1965 of his refusal to accept various work adjustments 
and his inexplicable hostile and defiant attitude toward staff person- 
nel, which caused a lowering of staff morale (Exhibit A, pp. 46-47) ; 
report on January 28, 1965 of appellant’s statement regarding a 
patient: “Have you ever thought of getting a [pJistol and shooting 
him.” (Exhibit A, p. 45); report of February 12, 1965 relating to 
interview with appellant by his nurse supervisor because of his “un- 
cooperative and at times belligerant manner” towards fellow staff 
members and supervisors, his constant “disagreement with other 
staff members concerning nursuing care plans for . . . patients”, 
and the “noticeable lowering of morale among the employees with 
whom [appellant] works” (Exhibit A, p. 43). 


38 See United States v. Wickersham, 201 U.S. 390, 399 (1906) : 


We see no reason in such an attitude of the case, when the 
wrongful suspension is clearly established, and the ability of 
the incumbent to discharge the duties of his office affirmatively 
found, for withholding from him the compensation given by 
law. ... (Emphasis added). 
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Cl. 463 (1918). In the Nicholas case where there was 
a discharge from employment without the required notice, 
the court stated: 


[T]he plaintiff has failed to show affirmatively his 
willingness and ability to discharge the duties of the 
office in question from the date of his removal there- 
from down to the present time. If it should be held 
that the plaintiff was illegally removed from the of- 
fice which he held, still in order that he may recover 
the salary which is alleged to be due him from the 
time of his alleged illegal removal therefrom to the 
present time it must appear affirmatively in the rec- 
ord that he was willing and able to discharge the 
duties of the office. Supra at 466. (Emphasis added). 


Here, appellant has failed to make any showing on this 
record that would suggest a willingness and ability to per- 
form his duties as a nursing assistant. Indeed, just the 
contrary appears.® Moreover, from the very time his 
mental and emotional stability became a question, he 
steadfastly refused recommended psychiatric evaluation 
and all fitness-for-duty examinations.» On March 11, 
1965, eight days after appellant was placed on enforced 
sick leave, Dr. David W. Harris, First Assistant Physi- 
cian at the Hospital, found that appellant “has been and 
is mentally ill to a degree sufficient to prevent his per- 
forming satisfactorily his duty as a Nursing Assistant.” 
(Exhibit A, p. 28). A medical examination pursuant to 


19 Note 17, supra. 
20 Note 16, supra. 


21This was competent medical evidence to support appellant’s 
remaining on enforced leave to June 5 when leave without pay 
commenced. (Exhibit A, p. 24). The Federal Personnel Manual, 
Supplement 752-1, subchapter S2-2b(b) (d), p. 22 provides: 


An agency’s action in placing an employee in a leave status 
and then a leave without pay status after his leave was ex- 
hausted, without his consent, which was based upon its medi- 
cal officer’s reports that the employee was incapable of per- 
forming his official duties, cannot be viewed as arbitrary and 
capricious. 
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disability retirement was performed April 5, 1965.~ Sub- 
sequently, on September 28, 1965 appellant was advised 
by the Commission that based on the medical evidence, he 
had been determined to be totally disabled for useful and 
efficient service * and would be retired on annuity. Thus 
it is well established that appellant was incapable of per- 
forming the work for which the pay was to be received, 
and in the total absence of any affirmative showing by 
appellant, he was not entitled to compensation for the 
period he was on enforced leave.* 


22 The report of this examination was before the court below as 
a restricted medical document, Exhibit C. 


73In 5 U.S.C. §2251(g) “disabled” and “disability” are defined 
as: 


... totally disabled for useful and efficient service in the grade 
or class of position last occupied by the employee or Member 
by reason of disease or injury not due to vicious habits, in- 
temperance, or wilful misconduct on his part within the five 
years next prior to becoming so disabled. 


The determination of disability is to be made by the Commission. 
5 U.S.C. § 2257(a). Such determination, effective to preclude ap- 
pellant’s reinstatement, is “final and conclusive and shall not be 
subject to review.” 5 U.S.C. §2266(c). “Where there has been a 
substantial departure from applicable procedures, a misconstruction 
of governing legislation, or like error going to the heart of the ad- 
ministrative determination, a measure of judicial relief may on 
occasion be obtainable,” Smith v. Dulles, 99 U.S. App. D.C. 6, 9, 286 
F.2d 739, 742 (1956), cert. denied, 352 U.S. 955(1956) ; see Ellmore 
v. Brucker, 99 U.S. App. D.C. 1, 8, 286 F.2d 734, 786 (1956), cert. 
denied, 352 U.S. 955 (1956). Moreover, in view of the narrow 
limits of review on the administrative record by the court below, 
we know of no authority, and appellant has not cited any, which re- 
quired an answer to appellant’s interrogatories before summary 
judgment could be granted. 


24 While appellant has also sought reinstatement in his former 
position, any possible illegality in the suspension action would not 
affect the validity of appellant’s ultimate disability retirement, 
which is a distinct matter. Hart v. United States, supra. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
E. Grey LEwIs, 
JULIUS A. JOHNSON, 
Assistant United States Attorneys. 
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I. it is inequitable to place upon an indigent the burden of 
proving his mental ability, especially when wrongfully 


suspended. 


The Superintendent contends that the failure of Mr. Washington 


to come forward with affirmative evidence that he was willing and able 
1/ 
to return to work precludes any recovery of back pay, even assuming that 
2/ 
Mr. Washington's suspension was illegal. Mr. Washington demonstrated his 


readiness to return to his job at St. Elizabeth's Hospital. In addition, 
the procedures followed by the Superintendent in this case regarding the 
Mr. Washington's ability to return to work impose on Mr. Washington an 
exceedingly difficult burden of proof, when one considers the circumstances 
surrounding this case. The cases cited by the Superintendent for the imposi-- 
tion of this burden of proof on Mr. Washington are factually distinguish- 
able from the case at bar to a degree rendering them unpersuasive. 

The Superintendent contends that the placing of Mr. Washington 
on enforced sick leave followed by his separation from government service 
placed a burden on Mr. Washington to prove his ability to perform his 
duties. If this were the case, it would then have been incumbent upon 
Mr. Washington, an indigent, to seek independent medical or psychiatric con-- 
sulation in order to prove his ability to continue at his job. The 
equities of this case indicate that the impoverished condition of 


Mr. Washington dictated that the Superintendent at least offer to provide 


1/ U.S.v. Wickersham, 201 U.S. 390 (1906). Everett v. U.S. 169 Ct. Cl. 


11, 340 F. 2d 352 (1965); Corrigan v. U.S. 153 Cr. Cl. 392, 398 (1961); 
Armand v. U.S., 136 Ct. Cl. 339 (1956); Nicholas v. U.S. $53 Ct. Cl. 
463 (1968). ee 


2/ Brief for Appellee, 17 


some independent assistance to Mr. Washington so that he could have faixly 
defended himself against the allegation that he was unable to perform 
his duties. Instead, Mr. Washington was relieved of his job, and 
compelled to show his ability to continue. 

The Superintendent has cited several cases for the proposition 
that Mr. Washington has the heavy burden of proving thet he was "ready 
and able to work". An examination of these cases reveals that their facts 
differ considerably from those of the case at ber. The core most nearly 
supporting the Superintendent's contention is Armand v. U.S., supra, 
where the plaintiff was diagnosed as suffering from Bement praecox, 
paranoid type, and civilly committed to a state mental hospital. There, 
the separation from government service followed his committment to the 
hospital, thus eliminating any doubt concerning the ability of Armand tc 
perform his duties. In the case at bar Mr. Wash inaton*si separation preceeded 
any definitive medical determination that he was "unable to work". In 
Nicholas v. U.S., supra, there was no evidence offered relating the 
unwillingness or inability of the plaintiff to work. There, the plaintiff 
was summarily discharged from his post as inspector of customs in Baltimore 
pursuant to the instruction of the Secretary of the Treasury 


In Corrigan v. U.S., supra, the plaintiff took leave without pay 


in order to accompany her sick husband to California. After some corres- 


pondence with her personnel officer in which plaintiff requested additional 


leave without pay, the personnel officer instituted proceedings to terminate 


her employment. The plaintiff never indicated any desire to end her emplicy— 


=n 


ment with the government; there was no burden on the plaintiff to prove 
her ability to continue in her duties. 

In Everett v. U.S.,, supra, the plaintiff was relieved of his 
duties as a Government employee on the grounds that he had engaged in 
outside employment without his superior's written permission; had failed 
to satisfactorily perform his job and was uncooperative with his fellow 
employees. The receipt by plaintiff of total disability compensation 
precluded a finding that plaintiff was able to resume his duties. Thus, 
there was no question as to the plaintiff's ability. 

In U.S. v. Wickersham, supra, the plaintiff was wrongfully 
suspended from his position. The Court noted that the record reflected 
the readiness, willingness and ability of the plaintiff to perform his 
duties. Although the Court confirmed the plaintiff's ability,it did not 
place the burden upon him of proving his ability. 

In the case at bar, Mr. Washington, an indigent, had no way of 
financing an independent medical or psychiatric determination that he 
was "able" to continue at his job. The same persons who suspended him 


from work for inability were the adjudicators of such "inability". 


Mr. Washington's “willingness” to remain at his job was demonstrated by 


his return to work. His willingness was frustrated when he was forcibly 
escorted from the premises. (Brief for Appellee, 4). 
Thus the persons who had decided that Mr. Washington was unable 


and unwilling to work made it impossible for him to demonstrate either his 


ability or desire. 


II The Superintendent should not have been permitted to avoid answering 
interrogatories while urging the absence of a material issue of fact. 
The record was incomplete on the legality of the suspension. 


The Superintendent in Point II of the Argument presented in 
his Brief states that Mr. Washington was not entitled to relief on the 
merits of his claim and th«'. the Superintendent's motion for summary 
judgment was correctly granted. [Brief for Appellee, 12.) 

Such a motion for summary judgment could not have been properly 
granted when the Superintendent refused to answer Mr. Washington's 
interrogatories. The trial court could not properly base its grant of 
the Superintendent's motion upon mere unsworn documents, contrary to 
Rule 56(c) of the Federal Rules of Civil Procedure. freners to the 
interrogatories served by Mr. Washington would have presented a materia? 
issue of fact, thus rendering a grant of summary judgment impossible under 
Rule 56(c) of the Federal Rules of Civil Procedure. The Superintendent 
supports this contention that summary judgment was mes granted in 
Part A of Argument II [Brief for Appellee, 12], stating that Mr. Washington's 
behavior created on "emergency" situation, justifying Sat on 
involuntary leave. | 

The Superintendent agrees with Mr. Washington that, absent 
an emergency situation, the required notice must be given before suspension. 
However, Superintendent's contention that such an "emergency" existed 
is ironically supported by two years of records regarding Mr. Washington's 


condition during employment. Such a lengthy period as covered by these 


records negative Superintendent's contention of an existing "emergency" 


situation. The Superintendent cannot reasonably infer a presently existing 


“emergency” from years of past history. 


mA 


The procedural inequity which Mr. Washington has suffered 
is a thing of the past, in view of changes recently made by the Civil 
Service Commission. See 5 C.F.R. Section 831.1201 et seq., 33 Fed. Reg., 
7715-7717 (May 25,,1968.} Enactment of these new procedures for disability 
retirement is a clearindication that such practises as were used in 
ousting Mr. Washington were inequitable. 

The remand which Mr. Washington seeks would give him the benefit 
of new requlations if any new action should ensue. In view of the record, 
the more equitable treatment under the new regulations would produce a 
different result. 


Respectfully submitted, 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,071 


FLOYD E. WASHINGTON, APPELLANT 
Vv. 


Dr. Louis JACOBS, SUPERINTENDENT, ST. ELIZABETH’S 
HOSPITAL, APPELLEE 


On Appeal from the United States District Court 
for the District of Columbia 


APPELLEE’S PETITION FOR REHEARING 


Appellee Superintendent, St. Elizabeth’s Hospital, re- 
spectfully petitions for rehearing of the decision and judg- 
ment rendered in this case on March 4, 1969, sub nom. 
Washington v. Cameron (against Dr. Dale C. Cameron, 
his predecessor as Superintendent of the Hospital). 


STATEMENT 


In appellee’s view, rehearing is clearly warranted on the 
following grounds: 


(1) 


2 


(1) This Court has basically erred in commencing con- 
sideration of this case upon the incorrect premise (slip 
Op., p. 2) that appellant’s complaint in the court below 
asserted the claim that he had been “wrongfully dis- 
charged” in violation of the procedural provisions of the 
Lloyd-LaFollette Act or Veterans’ Preference Act. It did 
not do so. Appellant has never been “discharged” within 
the meaning of those Acts. In substance, his complaint 
before the District Court asserted solely the claim that St. 
Elizabeth’s Hospital had placed him in “enforced sick 
leave” status; that this action, taken without his consent, 
constituted a “suspension” (adverse action) within the in- 
tendment of those Acts; and that, hence, such suspension 
action taken by St. Elizabeth’s Hospital violated his pro- 
cedural rights under those Acts? Appellant ultimately 
was retired after the Civil Service Commission (“Commis- 
sion”) gave proper approval—not challenged in this liti- 
gation—to his involuntary disability retirement. 


* Currently 5 U.S.C. §§ 7501, 7511, 7512, 7701; formerly 5 U.S.C. 
§§ 652, 863. Both those Acts restrict removal or suspension of a 
civil service employee—for disciplinary reasons—to “such cause as 
will promote the efficiency of the service.” Under the implementing 
regulations of the Civil Service Commission, 5 C.F.R., Part 752, 
the same procedural safeguards are afforded the veteran and non- 
veteran employee alike in respect of such discharges and suspen- 
sions. The regulations term these discharges and suspensions “Ad- 
verse Actions.” 


?We acknowledge our fault—and contribution to leading the 
Court into error—in failing to make clear to this Court in our 
original presentation, that appellant’s challenge to his “enforced 
sick leave” status was the sole issue raised in the court below. On 
this appeal, unclear references to the Commission’s involuntary 
retirement action appear in appellant’s brief. However, that brief 
neither attacked the Commission’s retirement action, nor made any 
reference to the then-governing Civil Service Retirement Act pro- 
visions, 5 U.S.C. § 2251, et seq., under which the Commission acted. 

The involuntary retirement action taken in appellant’s case was 
actually “journalized” January 28, 1966. He instituted this action 
on January 24, 1966. Thus, on that latter date, appellant was still 
in “enforced leave” status, and not yet retired. 


3 We also acknowledge our remissness is not making clear to this 
Court in our original presentation that: (i) This litigation is 
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(2) Proceeding from this basically erroneous premise, 
the Court has further erred in not addressing itself to the 
critical issue presented,‘ which is, whether or not an 
Agency’s placing a civil service employee in “enforced 
leave” status, reasonably deemed to be made necessary by 
the employee’s medically certified incapacity to perform 
the duties of his position, pending the Commission’s final 
action on the Agency’s application for his involuntary dis- 
ability retirement, constitutes a disciplinary “suspension” 
within the meaning of the Lloyd-LaFollette Act and Vet- 
eran’s Preference Act provisions. 

(3) Also, the Court, proceeding from this same basi- 
cally erroneous premise, stated (slip op., pp. 4-5) that a 
judgment in appellant’s favor against the Superintendent 
of the Hospital, voiding the Hospital’s “enforced leave” 
action of March 3, 1965, would “render moot the determi- 
nations of the Commission in that regard”. If by this, 


really a “by-product” of the good-faith efforts undertaken by St. 
Elizabeth’s Hospital and the Commission’s Bureau of Retirement 
and Insurance—in what they then conceived to be appellant’s best 
interests—to ensure that appellant could acquire the necessary five 
years of creditable Federal service, to qualify for disability retire- 
ment under the Civil Service Retirement Act provisions. (ii) St. 
Elizabeth’s Hospital never treated its action in placing appellant in 
“enforced leave” status as a disciplinary “suspension” action. (iii) 
The Hospital deemed it to be administrative action made necessary 
by appellant’s apparent incapacity to perform the duties of his 
position as a Nursing Assistant, pending the Commission’s final dis- 
position of the Agency’s application for appellant’s involuntary 
disability retirement. See Govt. Ex. A, pp. 22-24, 38; Govt. Ex. B, 
pp. 6, 8-10. 

The governing provision in effect at the time, 5 U.S.C. § 2257(a), 
required that a civil service employee must have completed five 
years creditable Federal civilian service, and be found by the Com- 
mission to have become disabled for duty, in order to qualify for 
disability retirement. Appellant was first placed in “enforced leave” 
status by the Hospital on March 3, 1965. He did not complete his 
five years of creditable Federal service for disability retirement 
purposes until September 5, 1965. While appellant’s involuntary 
disability retirement was not “journalized” until January 28, 1966, 
his disability retirement annuity is payable from September 5, 1965, 
the day he obtained title to the annuity. See 5 U.S.C. § 2264(b). 


«Again, we acknowledge our fault in not making this clear 
to this Court in our original presentation. 
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the Court meant that a judgment against the Superintend- 
ent in this litigation might in some way affect the invol- 
untary disability retirement action the Commission finally 
took in appellant’s case upon the Agency’s application, the 
Court has further erred. As noted, that retirement action 
was taken by the Commission under the provisions of the 
Civil Service Retirement Act.° The provisions of that Act 
which govern the disability retirement of civil service em- 
ployees are quite distinct from—and operate independent- 
ly of—the Lloyd-LaFollette Act and Veterans’ Preference 
Act provisions governing disciplinary discharges and 
suspensions of civil service employees. 

If the Court did mean this, its decision herein is in 
apparent conflict with prior decisions of this Court having 
present currency, to which the decision does not advert. 
Those prior decisions expressly hold that the provisions of 
the Lloyd-LaFollette Act and Veterans’ Preference Act 
governing disciplinary removal actions for “cause” have 
mo applicability to involuntary disability retirement ac- 
tions taken by the Commission under the pertinent Civil 
Service Retirement Act provisions. 

(4) Also, this Court, proceeding from the same basical- 
ly erroneous premise, determined (slip op., pp. 6, 8) that 
this case presents a disputed fact issue* going to the ques- 
tion whether the Lloyd-LaFollette Act or Veterans’ Pref- 
erence Act provisions were violated when the Hospital 
placed appellant on “enforced leave.” On that predicate, 
the Court has further erred in directing the District Court 
to conduct a trial to resolve that disputed fact issue. 

On this aspect, there is apparent conflict between the 
decision herein, and prior decisions of this Court having 
present currency, to which the decision does not advert. 


. ee under former 5 U.S.C. § 2257; currently, 5 U.S.C. 


¢ That disputed fact issue revolves around the medically certified 
determination of the Superintendent’s delegate that appellant was 
incapacitated to perform his duties as a Nursing Assistant, and 
should be placed on “enforced sick leave.” Appellant’s claim is that 
he then was not incapacitated to work at his job. 
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Those prior decisions expressly hold that the fact-finding 
function in civil service employee cases arising under the 
Lloyd-LaFollette Act and Veterans’ Preference Act provi- 
sions is properly assigned to the competence of the Com- 
mission—not to the courts, 


THE BASIC ADMINISTRATIVE 
PROBLEM INVOLVED IN THE LITIGATION 


The basic administrative problem involved here is the 
proper procedure which should be followed by Government 
Agencies when it reasonably appears upon medical certi- 
fication to an Agency Supervisor, acting in the utmost 
good faith, that a civil service employee—by reason of 
some unfortunate physical or mental disability—is in- 
capacitated to perform the duties of his position; but the 
employee refuses voluntarily to take sick leave to recupe- 
rate, or apply for disability retirement; and the Agency 
determines that under the sympathetic circumstances in- 
volved, no disciplinary removal action should be taken but 
that, instead, the case should be processed with a view to 
involuntary disability retirement. 

Indeed, this Court has expressed its concurrence with 
the view that, where it appears that a civil service em- 
ployee may qualify for disability retirement under the 
Civil Service Retirement Act provisions, it runs contrary 
to the spirit—if not the letter—of those provisions, if the 
Agency proceeds to take disciplinary removal action in his 
case under the Lloyd-LaFollette Act or Veterans’ Prefer- 
ence Act provisions, instead of processing the case for dis- 
ability retirement. Anderson v. Morgan, 105 U.S. App. 
D.C. 66, 67, 263 F.2d 9038, 904, cert. denied 361 U.S. 846 
(1959). 

Prior decisions of this Court which expressly hold that 
the provisions of the Lloyd-LaFollette Act and Veterans’ 
Preference Act governing disciplinary removal actions for 
“cause” have no applicability to involuntary disability 
retirement actions taken by the Commission under the 
pertinent Civil Service Retirement Act provisions, are: 
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Ellmore v. Brucker, 99 U.S. App. D.C. 1, 2, 236 F.2d 
734, 735, cert. denied 352 U.S. 955 (1956) ; Murphy v. 
Wilson, 99 U.S. App. D.C. 4, 5, 236 F.2d 737, 738, cert. 
denied 352 U.S. 954 (1956); Smith v. Dulles, 99 US. 
App. D.C. 6, 7, 236 F.2d 739, 740, cert. denied 352 U.S. 
955 (1956). In Ellmore, this Court stated: 


* * * Section 6 of the Lloyd-LaFollette Act * * * deals 
* * * with removal or suspension “for such cause as 
will promote the efficiency” of the service. An em- 
ployee who has been placed on an annuity because of 
medical disability has not been “removed or suspend- 
ed without pay” and for “cause” within the meaning 
of the disciplinary provisions of the Lloyd-LaFollette 
Act. The two statutes clearly serve different pur- 
poses, and are independently operative in their re- 
spective fields. * * *. 


Cf. Ramspeck v. Federal Trial Examiners Conference, 345 
U.S. 128, 142-143 (1953) (special “cause” protection af- 
forded APA Hearing Examiners not meant by Congress to 


except them from normal operation of prescribed reduc- 
tion-in-force procedures) . 

The Comptroller General considered in his decision re- 
ported at 30 Comp. Gen. 342, 348-344 (1951), the precise 
question whether “the placing of * * * [a civil service 
employee] * * * in a leave-without-pay status against the 
employee’s will, because of a belief that he was physically 
incapable of performing his duties safely”, while the 
Agency’s application for his involuntary disability retire- 
ment was pending before the Commission, constituted a 
“suspension” within the meaning of the Lloyd-LaFollette 
Act. His decision was that it was not such a “suspen- 
sion”. The Comptroller General ruled that the term “sus- 
pension”, as there used, was “primarily * * * concerned 
with charges arising out of an employee’s conduct”, and 
that: 


In the instant case, the shipyard merely was follow- 
ing the instructions and regulations of the Civil Serv- 
ice Commission issued for the purpose of carrying out 
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the provisions of a different statute, namely, the Civil 
Service Retirement Act. The action in refusing to 
permit the employee to work [when he was deemed to 
be incapacitated] was not predicated upon charges, 
but was to protect both the employee and the United 
States *¢ we 


In his further decision reported at 31 Comp. Gen. 654, 
656 (1952), the Comptroller General restated his view 
that the Retirement Act provisions operated independently 
of the Lloyd-LaFollette Act provisions, and added: 


In the absence of coverage by * * * [other provisions 
of law] * * * the provisions of section 3678, Revised 
Statutes, * * * restrict the payment of appropriated 
money to the objects for which they are made. That 
is to say, an appropriation available for personal 
services is not available for the payment of compen- 
sation to an employee for any period during which no 
personal services are rendered if the employee is not 
entitled to and is not granted leave with pay. This 
is true irrespective of the reasons for the failure to 
render services. * * *. 


And in his decision reported at 41 Comp. Gen. 774, 776 
(1962), the Comptroller General further stated in this 
connection : 


* * * Since the * * * [Lloyd-LaFollette Act back-pay 
amendment] * * * does not apply to cases when an 
employee through illness or [other] physical disabil- 
ity is prevented from performing the duties of his 
assigned position, we find no basis for recrediting 
* * * leave charged during the * * * period [when the 
employee was deemed to be physically disabled, and 
his Agency’s application for his involuntary disabil- 

ity retirement was pending before the Commission]. 
However, an (apparently) contrary result was reached 
by the Comptroller General in his decision reported at 39 
Comp. Gen. 154 (1959). In that case, it had ultimately 
been determined that the employee had not been disabled 
to perform duty during the period while the Agency’s in- 
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voluntary retirement application had been pending before 
the Commission, and the Agency “acting in good faith on 
the basis of the medical advice available” had administra- 
tively placed the employee on sick leave without his con- 
sent. Relying, in part, on this Comptroller General rul- 
ing, but without adverting to the other Comptroller Gen- 
eral rulings cited above, the Court of Appeals for the 
Fifth Circuit in United States v. Abbett, 381 F.2d 609, 
611 (1967) (fn. 4 and corresponding text) expressed its 
disagreement with the view of this Court in Ellmore v. 
Brucker, supra, to the effect that the Civil Service Retire- 
ment Act and the Lloyd-LaFollette Act are independently 
operative in their respective fields. 

In our view: The decision of the Comptroller General 
reported at 39 Comp. Gen. 154 is reconcilable with the 
other cited Comptroller General decisions. The decision at 
39 Comp. Gen. 154 involved a later final Commission de- 
termination (made in the disability retirement proceed- 
ings) that the employee had not been disabled to perform 
the duties of his position at the time the Agency placed 
him on “enforced sick leave.” The other cited decisions in- 
volved later final Commission determinations (made in 
the disability retirement proceedings) that the employees 
concerned had been so disabled at the time the Agency 
placed them in “enforced leave” status. 

Further, the Fifth Circuit in Abbett misconceived the 
thrust of this Court’s decision in Ellmore v. Brucker, 
supra. In Ellmore, Murphy and Smith, supra, this Court 
was directly concerned with the Commission’s disability 
retirement proceedings conducted under 5 U.S.C. § 2251, 
et seg. (or corresponding version of the Civil Service Re- 
tirement Act provisions). Quite clearly, this Court was 
correct in that context to hold that the Lloyd-LaFollette 
Act disciplinary provisions had no applicability; that “the 
two statutes clearly serve different purposes”; and that 
they “are independently operative in their respective 
fields.” 99 U.S. App. D.C. at 2, 236 F.2d at 735. What 
was involved in Abbett, and what concerns us here, is a 
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lacuna in the express statutory provisions governing civil 
service retirement actions. 

Aside from the errors in this Court’s decision in the 
present case (to which, we freely concede, we con- 
tributed) , we gather the impression that this Court is not 
prepared to do as the Comptroller General’s decisions sug- 
gest: That full effect is to be given, for purposes of deter- 
mining the employee’s rights during the period of his “en- 
forced leave” while the disability retirement application is 
being processed and considered by the Commission, to the 
final Commission decision in the disability retirement ap- 
plication, as to his capacity or incapacity to perform the 
duties of his position during that interval. If so, then a 
question is presented as to the proper forum to determine 
that fact issue. 


THE CIVIL SERVICE COMMISSION 
IS THE PROPER FORUM TO DETERMINE ANY 
GENUINELY DISPUTED FACT ISSUE HERE 


If the Court proceeds on the theory that the Lloyd- 
LaFollette Act and Veterans’ Preference Act provisions 
do apply, and that placing an employee in “enforced 
leave” status because of apparent incapacity to perform 
the duties of his position, pending final Commission ac- 
tion on an application for his involuntary disability re- 
tirement, is to be deemed a disciplinary “suspension” 
adverse action within the intendment of those Acts, then 
there can be no question but that the Commission is the 
proper forum to determine any genuinely disputed fact 
issue as to his incapacity. Where the period of any such 
“suspension” extends more than 30 days, an appeal lies 
directly to the Commission from such adverse action. If 
the employee elects to take an appeal under his Agency’s 
own internal Appeals System, he may appeal to the Com- 
mission from the first-level appellate decision rendered 
by his Agency. 5 C.F.R. § 752.203. 

If the Court proceeds on the theory that the Lloyd- 
LaFollette Act and Veterans’ Preference Act provisions 
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do not apply, but is not willing to give dispositive effect, 
for purposes of determining the employee’s rights during 
the period of his “enforced leave” status, to the Commis- 
sion’s final determination in the involuntary disability 
retirement proceedings as to the employee’s incapacity, 
then, in our view the Commission—and not the courts— 
remains the proper forum to determine any genuinely 
disputed fact issue in that regard. See Dabney v. Free- 
man, 123 U.S. App. D.C. 166, 168-169, 170, 358 F.2d 533, 
535-536, 5387 (1965) ; Goodman v. United States, 123 U.S. 
App. D.C. 165, 165-166, 358 F.2d 532, 582-533 (1966). 
Attention is also invited to this Court’s observations in 
fn. 1, Connelly v. Nitze, —— U.S. App. D.C. ——, 401 
F.2d 416, 417 (1968); fn. 6, Scott v. Macy, —— US. 
App. D.C. ——, 402 F.2d 644, 647 (1968). 

We firmly believe that all such matters should be de- 
termined by the Commission in the exercise of its assigned 
statutory competence in civil service employee matters. 
Congress has never assigned any express role to the courts 
in such matters. 


THE GOVERNMENT IS READY TO SETTLE 
THIS LITIGATION; AND 
THE COMMISSION WILL RE-STUDY THE 
PROCEDURE 


We are authorized to represent to the Court that: In 
light of the views expressed by this Court—albeit on er- 
roneous premises;* upon consideration of the Commis- 
sion’s undertaking to re-study the entire matter of the 
proper procedure to be followed in such circumstances 
as are presented here; * and weighing the minimal amount 


7 And, as we have noted, we contributed to the errors in its 
decision. 

8 That is, where an employee is placed in “enforced leave” status 
while an application for his involuntary disability retirement is 
pending before the Commission, and the employee genuinely disputes 
his Agency’s determination that he is incapacitated to perform 
the duties of his position. 
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of appellant’s claim against the substantially larger total 
costs that would accrue incident to the Government’s fur- 
ther litigating this case, the Government is prepared to 
administratively settle appellant’s claim, provided this 
Court will vacate its erroneous decision, and remand the 
case with directions to the District Court to vacate its 
judgment and dismiss the action as moot. See United 
States v. Munsingwear, Inc., 340 U.S. 36, 39-41 (1950). 

As we analyze appellant’s case: He was placed in “en- 
forced sick leave” status March 8, 1965. After his cumu- 
lated sick leave was used up, he was placed in “enforced 
annual leave” status April 20, 1965. After his cumulated 
annual leave was used up, he was placed in “enforced 
leave without pay” status June 4, 1965. As a matter of 
law, his “enforced leave without pay status” expired on 
September 5, 1965, since he then became entitled to pay- 
ment of his disability retirement annuity. The fact that 
his Agency separated him by its journal action effective 
January 24, 1966, does not, as a matter of law, affect 
the commencement of his annuity. 5 U.S.C. 2264(b). 
Thus, the “reinstatement” (really, restoration to active 
duty status) to which appellant is entitled if he prevails 
on his complaint in this litigation is for the period from 
March 3, 1965 to September 5, 1965. The amount due 
him for this period of “reinstatement” is subject, under 
the settled rules governing such matters, to proper ad- 
justments. These include a deduction for such amounts 
as he may have earned privately during this period, and 
crediting him with the annual leave he would have cumu- 
lated during this period. The details of the settlement 
can be worked out between the Agency and appellant’s 
counsel. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted, the matter 
should be reconsidered. And this Court should enter an 
order that, upon the Government’s settlement of this liti- 
gation in accordance with the terms herein set forth, the 
decision and judgment of this Court entered March 4, 
1969 shall be vacated, with directions to the District Court 
to vacate its judgment and dismiss the action as moot. 


Davip G. BRESS 
United States Attorney 
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Assistant United States Attorney 
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TamM, Circuit Judge: The appellant, Floyd E. Washing- 
ton, was employed by St. Elizabeths Hospital (hereinafter 
“Hospital” or “‘Superintendent’’) as a nursing assistant from 
July, 1961, to March 3, 1965, at which time he was escorted 
from the grounds of the hospital by the guard force and 
placed on enforced sick leave by the Superintendent. On 
that same day the Hospital applied to the Department of 
Health, Education and Welfare for appellant’s disability 


retirement. This application was forwarded to the Civil 
Service Commission (hereinafter “‘Commission’’) for deter- 
mination and pending the outcome thereof, the appellant 
was placed on enforced annual leave commencing April 20, 
1965. While still awaiting the outcome of the Commission’s 
decision, the appellant was placed on leave without pay by 
the Hospital effective June 5, 1965. On September 28, 
1965, the Commission notified the Department of Health, 
Education and Welfare that the Hospital’s application had 
been approved and also notified the appellant of the deter- 
mination that he had been found totally disabled for useful 
service and that he would be retired from service on an an- 
nuity. On November 8, 1965, the appellant appealed this 
determination to the Commission. Upon consideration of 
the appeal the Hospital’s application was affirmed and the 
appellant separated from service effective January 24, 1966. 
Mr. Washington then filed a petition for relief in the nature 
of mandamus in the District Court. 


The central feature of the appellant’s complaint in the 
trial court is that the Superintendent of the Hospital wrong- 
fully discharged the appellant without notice or hearing as 
required by either the Lloyd-LaFollette Act, 5 U.S.C. $7501 
(Supp. III 1965-67), or the Veterans Preference Act, 5 U.S.C. 
$ 7512 (Supp. III 1965-67). The complaint sought reinstate- 
ment and back pay from March 3, 1965. The Hospital 
answered the complaint on April 28, 1966, and defended on 
the ground that the complaint failed to state a claim upon 
which relief could be granted. Appellant thereafter served 
certain interrogatories on the Hospital requesting it, inter alia, 
to state the names of those in the Hospital’s employ that 
were, in any way, connected with the discharge of the appel- 
lant and to state what circumstances led up to such a deter- 
mination; from what disease or illness was the appellant 
suffering; who made that determination; upon what basis and 
certain other inquiries as to the incidents leading up to the 
appellant being placed on enforced sick leave. The Hospital 
objected to these interrogatories on the ground that they 
were irrelevant to the issues before the court. The appellant 


3 


replied to these objections on September 30, 1966. Two 
months later the Superintendent filed a motion to dismiss, 
or in the alternative, for summary judgment. This motion 
was Opposed by the appellant on January 10, 1967. 


In the interim, between the filing of the motion for sum- 
mary judgment and the appellant’s Tesponse thereto, the 
Pretrial Examiner recommended that appellee’s objections 
to the interrogatories be sustained. On February 10, 1967, 
the trial court, following the recommendations of the Pre- 
Trial Examiner by overruling the appellant’s objections 
thereto, took the appellee’s motion for summary judgment 
under advisement. On February 28, 1967, that motion was 
granted in favor of the appellee and Mr. Washington appealed 
to this court. 


After considering the points of the Government on appeal 
and concluding that since it is the business of the court to 
accord substantial justice, under the law, to both parties, 
appellant should be given an Opportunity to explore his 


case in an effort to formulate genuine issues of material fact 
in order to properly meet the appellee’s motion for sum- 
mary judgment. An appraisal of each of the Government’s 
points, in light of the Federal Rules of Civil Procedure and 
Title 28 of the United States Code, must lead to the con- 
clusion that the leamed trial judge was somewhat precipitous 
in granting the motion for summary judgment. Accordingly, 
we rule that the trial court’s decision be reversed and the 
case remanded with instructions to permit discovery. 


The Government’s first point is that the appellant’s failure 
to join the members of the Civil Service Commission as 
indispensable parties ousts the court of jurisdiction under 
Rule 19(b) of the Federal Rules of Civil Procedure. The 
Government’s position is that it was the Commission that 
finally determined the appellant’s dismissal and that any 
Telief in the lower court would necessitate action on the 
part of the Commission. It cites, as authority for the point, 
the case of Blackmar v. Guerre, 342 US. 512 (1952), and 
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the cases of this court in accord therewith.’ However, a 
reading of these cases indicates that they dealt primarily 
with injunctive relief against the Civil Service Commission 
and failure to serve the individual members thereof was held 
to be fatal to those petitioners’ cases.? The Supreme Court 
said in Blackmar that “[s]ince the members of the Civil 
Service Commission were never served . . . it follows that 
the only defendant before the court was Guerre, and, as 
we have pointed out, no relief could possibly be granted 
against him in these proceedings.” Jd. at 516. What the 
Government failed to see is that the petition of the instant 
case sought relief in the nature of mandamus directed, not 
at the Civil Service Commission, but at the Superintendent 
of the Hospital arising out of his alleged wrongful act of 
placing the appellant on enforced sick leave without notice. 
In this case, unlike Blackmar, relief might “possibly be 
granted” in the absence of the Commission. 


Rule 19(b) of the Federal Rules of Civil Procedure sets 
out what determinations must be taken account of in decid- 
ing the indispensability of a party. It includes: “first, to 
what extent a judgment rendered in the [party’s] absence 
might be prejudicial to [it] or those already parties; second, 
the extent to which, by protective provisions in the judg- 
ment, by the shaping of relief . . . the prejudice can be less- 
ened or avoided; third, whether a judgment rendered in the 
[party’s] absence will be ‘adequate; fourth, whether the 
plaintiff will have an adequate remedy if the action is dis- 
missed for non-joinder.” Meeting each of these considera- 
tions, suffice it to say that any prejudice resulting to the 
Commission will be incidental to the main relief here 
requested. A judgment in favor of the appellant will be 
directed at the Superintendent; namely, to reinstate the 


1Bovard v. Young, 105 U.S.App.D.C. 241, 265 F.2d 823 (1959); 
Hicks v. Summerfield, 104 U.S.App.D.C. 286, 261 F.2d 752 (1958), 
cert. denied, 359 US. 959 (1959). 


2The Civil Service Commission is a non-suable entity and therefore 
service must be had on the individual members. 
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appellant, void the action of March 3, 1965, and thereby 
render moot the determinations of the Commission in that 
regard. In this way the relief could be “‘shaped” to avoid 
prejudicing the Commission’s rights. The relief accorded 
the appellant would be adequate because his reinstatement 
would be as of March 3, 1965, and not merely January 24, 
1966, the effective date of dismissal by the Commission. 
Finally in this regard, should the appellant’s case be dis- 
missed for non-joinder he might be left remediless in view 
of the possibility of laches. However, the question of 
whether the Civil Service Commission is an indispensable 
party need not be decided. Assuming, arguendo, the Com- 
mission is indispensable, the omission can be readily cor- 
rected without undue burden on the Government by remand 
and the allowance of an amendment to the pleadings under 
Federal Rule 15(c)(2) of Civil Procedure. The original serv- 
ice of process placed the Government on at least construc- 
tive notice of the substance of the relief sought and there- 
fore the Commission “knew or should have known that, but 
for a mistake concerning the identity of the proper party, 
the action would have been brought against (it)” FED.R. 
Civ.P. 15(c)(2). 


The Government argues in the alternative that appellant’s 
behavior on the job at the hospital created “an emergency 
situation” justifying his removal by the Superintendent 
without 30 days notice as provided in 5 C.F.R. 8 752.202 
(a) and (c) (1968). The Government does not dispute the 
ample authority requiring such notice before a qualified 
employee can be placed on enforced sick leave.? However, 
they invite this court’s attention to Hart v. United States, 
284 F.2d 682 (Ct.Cl. 1960), as authority for the proposition 
that should an employee under the Veterans’ Preference Act 
(or the Lloyd-LaFollette Act) conduct himself so as to en- 
danger himself or others while performing his duties, an 
emergency situation exists, thereby waiving the necessity of 


>Kenny v. United States, 145 F.Supp. 898 (Ct.Cl. 1956): Armand 
v. United States, 136 Ct.Cl. 339 (1956); Taylor v. United States, 131 
Ct.Cl. 387 (1955). 
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notice before suspension. Without deciding the correctness 
of that position specifically, we note that the trial court 
apparently* found that an emergency situation did exist 
and, following the reasoning in Hart, granted summary judg- 
ment. If this be so, we hold that the question of “emergency 
situation” is certainly a question of material fact most obvi- 
ously in issue and the granting of summary judgment was 
error. 


It is axiomatic that should a genuine issue of material 
fact exist in a dispute, the case cannot be ripe for disposition 
via summary judgment. The Government asserts that there 
existed, on March 3, 1965, an emergency situation entitling 
the Superintendent to dispense with the notice requirement. 
The appellant defends that no such situation existed and 
his suspension was wrongful in light of the applicable stat- 
utes. “Rule 56 authorizes summary judgment only where 
the moving party is entitled to judgment as a matter of law, 
where it is quite clear what the truth is, that no genuine 
issue remains for trial, and that the purpose of the rule is 
not to cut litigants off from their right of trial by jury if 
they really have issues to try.” (Citations omitted) Sartor 
v. Arkansas Gas Corp., 321 U.S. 620, 627 (1944). So goes 
the Supreme Court’s view of Rule 56 and this court has 
followed suit in Underwater Storage, Inc. v. United States 
Rubber Co., 125 U.S.App.D.C. 297, 371 F.2d 950 (1966), 
cert. denied, 386 U.S. 911 (1967), where the court held 
that the “general rule that guides the District Court in the 
disposition of motions for summary judgment is that the 
moving party has the burden of showing the absence of any 
genuine issues as to ... material facts.” Jd. at 300, 371 
F.2d at 953. This court went on to quote Wittlin v. Giaca- 
lone, 81 U.S.App.D.C. 20, 154 F.2d 20 (1946) for the 
proposition that “one who moves for summary judgment 
has the burden of demonstrating clearly the absence of any 
genuine issue of fact, and that any doubt as to the exist- 
ence of such an issue is resolved against the movant. The 


‘The order granting summary judgment is silent in this respect. 
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courts are quite critical of the papers presented by the 
moving party, but not of the opposing papers.” Jd. at 
21-22; Underwater Storage, supra at 300, 371 F.2d at 953. 
It is within this framework that we must view the proceed- 
ings of the trial court in its disposition of this case. 


While the order of the trial court is silent as to the rea- 
sons why it granted the Government’s motion, it is reason- 
able to conclude that it did so on a finding of “emergency 
situation.” This finding was made solely on the administra- 
tive record brought in by the Government without providing 
an opportunity to the appellant to explore that record and 
its reasonings by way of interrogatories. The appellee be- 
low contended that the appellant’s behavior on March 3, 
1965, was such that he was a danger to himself and to 
others. Its support for this position is the administrative 
record on this man in the Civil Service files. The appellant, 
on the other hand, contends that his condition was not 
such that would require “‘emergency” action and requests 
answers to interrogatories directed at that issue. The trial 
court apparently took a broad view of the administrative 
record, denied interrogatories intended to dispute the rec- 
ord, and granted summary judgment in favor of the movant 
solely on that record. This procedure does not conform 
either with the Rules or the indicated judicial authority as 
we view them. 


While interrogatories are not “depositions,” they are ex- 
ploratory devices intended to uncover facts so that the pro- 
pounder may thereafter prove his law suit. The appellant 
here did not seek to establish issues of fact on the face of 
the interrogatories or their answers. He sought merely to 
explore the answer of the Government and the information 
in its possession in an effort to make out a case in his favor. 
For example, interrogatory No. 3 requests the appellee to 
submit names of all persons who submitted medical reports 
or examinations regarding the appellant which led up to his 


5Town of River Junction v. Maryland Casualty Co., 110 F.2d 278 
(5th Cir.), cert. denied, 310 U.S. 634 (1940). 
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dismissal. The interrogatories also sought to discover all 
significant facts and circumstances which triggered the find- 
ing of “emergency” situation. In the court below each and 
every interrogatory was objected to on the ground that the 
court, in a civil service discharge case, is limited in its review 
to the boundaries of the record and cannot go beyond it 
and conduct a de novo review of the facts. The inherent 
error in this argument is that the learned trial judge was not 
sitting in review of an administrative record wherein a regu- 
latory body had fairly heard the positions of both sides and 
ruled, thereby binding the reviewing court to traditional 
inquiry of an administrative proceeding. To the contrary, 
the trial court was sitting in review of an ex parte adminis- 
trative decision by the Superintendent of St. Elizabeths 
Hospital (a decision resting upon a finding of an “emer- 
gency” situation for its validity) wherein neither notice nor 
hearing was afforded the appellant. It therefore follows 
that the duty of the trial court was to decide one question; 
namely, did an emergency situation exist on March 3, 1965? 
In deciding that issue fairly the court cannot rely merely 
on the one-sided and challenged record of the Commission. 
Rule 56 is clear that the “judgment sought shall be rendered 
forthwith if the pleadings, depositions, answers to interrog- 
atories, and admission of file, together with the affidavits, 
if any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to judgment as a 
matter of law.” (Emphasis supplied.) FEp.R.Civ.P. 56(e). 
It seems clear that this case must be remanded in order to 
accord appellant a fair hearing developed by discovery on 
the issue of emergency. 


This holding in no way supports the view that a mere 
request for answers to interrogatories will operate to bar the 
trial court from acting on a motion for summary judgment. 
It is incumbent upon the party seeking answers to demon- 
strate that his inquiry is directed toward establishing the 
“material facts” and that upon receipt of those answers he 
will be armed to defend against that motion. This holding 
does not support harassment tactics or requests for infor- 
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mation that is equally accessible to both parties. We sim- 
ply decide this case on its facts as applied to our reading of 
Rule 56(e). 


The final point of the Government’s brief is that even 
assuming that appellant’s removal was wrongful he is not 
entitled to back pay for his period of suspension on the 
ground that he has been neither ready, willing nor able to 
perform his duties as a nursing assistant and therefore, 
under reasoning of certain Court of Claims cases, should be 
denied relief in this regard. 


The Government cites the cases of Everett v. United 
States, 340 F.2d 352 (Ct.Cl. 1965); Corrigan v. United 
States, 153 Ct.Cl. 392 (1961); Armand yv. United States, 
136 Ct.Cl. 339 (1956); and Nicholas v. United States, 53 
Ct.Cl. 463 (1918) for the proposition that the appellant 
has the burden of establishing his readiness, willingness and 
ability to perform his duties during the time of his illegal 
separation. A reading of those cases does not convince us 
that something new has crept into the law of damages. These 
cases merely stand for the time-worn doctrine that one who 
pleads damages must prove both injury and loss. It is 
for the trial court to discern what, if any, damage the appel- 
lant suffered; if the appellee is liable; and to what extent. 
We therefore remand this case to the trial court with direc- 
tions to proceed in accordance with the views expressed 
herein. 


Reversed and Remanded. 


